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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

e aTfIfrge 1994 9 GIRT 86 & i ardid BT =T & UTH ®I T Habcil—
Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a feés-ofRs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs.'5 Lakhs. or,
less. Rs.5000/- where the amount of service tax & interest demanded & pefaity/fevied:is\s =
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of -
service tax & interest demanded & penalty levied is more than fifty Lakhs rupeé\s‘f;,v in, the_farm of
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OlO) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act,1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tr:bunal on

payment of 10% of the duty demanded where duty or duty and penalty are in
penalty, where penalty alone is in dispute. /"\u N
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F.No.V2(ST)195/North/Appeals/18- 19

ORDER-IN-APPEAL
M/s. Rajpath  Club  Limited, Sarhkej-Gandhinagar  Road,
Ahmedabad-380059 (henceforth  “appellant”)  has fled the present
appeal against the Order-in-original No.GST-06/Refund/66/AC/RIM/
Rajpath/2018-19 dated 28.12.2018 (henceforth, “impugned order”) issued
by the Assistant Commissioner, CGST Division-VI, Ahmedabad-North

(henceforth,"adjudicating authority™).

2 The facts of the case, in brief, are that the appellant, a service tax
registrant, claimed interest Rs.4,21,888/- on 28 days delay in sanctioning
the refund which was denied under impugned order mainly stating that
as per CBEC Circular No.130/41/95-Cx dated 30.05.1995,delay under
Section 11BB counts from date of receipt of all requisite

information/documents.

3 Aggrieved with the impugned order dated 28.12.2018,  the
appellant preferred this appeal contesting inter alia, that refund claim
was delayed for 28 days from the expiry of three months from date of filing
refund application; that refund application was filed on 02.08.2017 for
which discrepancy memo by department was issued on 13.10.2017 which
is in contravention of time limit specified under CBEC Circular
No.130/41/95-Cx dated 30.05.1995 which speaks for issuance discrepancy
memo within 48 hours of receipt of application; that Section 11B of the
Central excise Act,1944 provides for interest to the applicant from the
date immediately after the expiry of three months from the date of
receipt of such application fill the date of refund of such duty. They relied
upon the case of Ranbaxi Laboratories Ltd v/s UOI reported in
2011(217)ELT 3 (SC).Kamaxi Tradexim (India) Pvt Ltd v/s UOI reported in
2017(351)ELT 102(Guj) and Supertron Electronics Pvt Ltd v/s UOI reported in
2018(8)) GSTL 143(Kar.)

4. In the Personal hearing held on 07.03.2019 Shri Bishan Shah,CA
reiterated the grounds of appedl and stated that interest is not paid to

the appellant.

5 | have carefully gone through the appeal memorandum. The

imited issue which requires determination in the case s whether the «

appellant is entitled for interest on refund amount and if yes for 4wﬁo’r

period it would be applicable. Section BB of the Central Excise Ar‘ '
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F.No. V2(ST)195/North/Appeals/18-19

deals with interest on delayed refunds which is reproduced below for

ease of reference:

“Section 11BB. Interest on delayed refunds. ---

If any duty ordered to be refunded under sub-section (2) of section 11B to any
applicant is not refunded within three months from the date of receipt of
application under sub-section (1) of that section, there shall be paid to that
applicant interest at such rate, not below five per cent
and not exceeding thirty per cent per annum as is for the time being fixed
by the Central Government, by Notification in the Official Gazette, on such duty
from the date immediately after the expiry of three months from the date of
receipt of such application till the date of refund of such duty :

Provided that where any duty ordered to be refunded under sub-section (2) of
section 11B in respect of an application under sub-section (1) of that section
made before the date on which the Finance Bill, 1995 receives the assent of
the President, is not refunded within three months from such date, there shall
be paid to the applicant interest under this section from the date immediately
after three months from such date, till the date of refund of such duty.”

Explanation provided under said section stipulates that;

“Explanation. - Where any order of refund is made by the Commissioner
(Appeals), Appellate Tribunal, National Tax Tribunal or any court against an
order of the Assistant Commissioner of Central Excise or Deputy
Commissioner of Central Excise, under sub-section (2) of section 11B, the
order passed by the Commissioner (Appeals), Appellate Tribunal, National Tax
Tribunal or, as the case may be, by the court shall be deemed to be an order
passed under the said sub-section (2) for the purposes of this section.”

6. | find that the issue of interest and its interpretation has already
been settled by Hon'ble Apex court in case of Ranbaxy Laboratories Ltd
v/s Union of India [2012 (027)ELT 193 SC] and any conftrary interpretation is
bad in law and not tenable. The original authority should have
scrupulously followed this wherein it is held that:

(9) * It is manifest from the afore-exifracted provisions that
section 11 BB of the Act comes in to play only after an order for
refund has been made under Section 11BB of the Act. Section 11BB
of the Act lays down that in case any duty paid is found refundable
and if the duty is not refunded within a period of three months from
the date of receipt of an application to be submitted under sub-
section (1) of Section 11BB of the Act, then the applicant shall be
paid interest at such rate, as may be fixed by the Central
Government, on expiry of a period of three months from the date of
receipt of an application. The explanation appearing below the
proviso to Section 11BB introduced a deeming fiction that where the
order for refund of duty is not made by the Assistant Commissioner of
Central Excise or the Deputy Commissioner of Central Excise but by
the court shall be deemed to be an order made under sub-section

~ (2) of Section 11BB of the Act. It is clear that the explanatfion has

nothing to do with the postoonement of the dafe from which Infergsjf‘:; x “’“’f\

becomes payable under Section 1 1BB of the Act.
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Manifestly, interest under Section 11BB of the Act becomes
payable, if on expiry of a period three months from the date of
receipt of the application for refund, the amount claimed is still not

refunded. Thus, the only interpretation of Section 11BB that can be

arrived at is that interest under the said section becomes payable on

the expiry of a period of three months from the date of receipt of the

application under sub-section (1) of Section 11B of the Act and that

the said explanation does not have any bearing or connection with

the date from which interest under Section 11BB of the Act becomes

payable.”

Vi From the above citation it is clear that interest under Section 11BB
ibid becomes payable on the expiry of a period of three months from the

date of receipt of the application and the explanation appearing below

the proviso to Section 11BB does not allow reduction of interest.
Respectfully following the decision of Hon'ble Apex court | hold that the

interest should be calculated and paid accordingly.

8. Hon'ble High Court of Gujarat in case of Kamakshi Tradexim (India)
Pvt Ltd v/s Union of India reported in 2017 (351) ELT 102(Guj) has
categorically stated that department can't take stand confrary to the
decision given by the Apex court. The facts of the case on hand are

similar to the said cases and categorically applicable.

9. In view of the above, the appedl fled by the appellant is

allowed.

10, mmﬁﬁﬁmmmmﬁmﬁmmm

The appeal filed by the appellant. stands disposed of in above

ferms.
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By R.P.A.D.
To,

M/s. Rajpath Club Limited,
Sarhkej-Gandhinagar Road, Ahmedabad-380059.

Copy to:

1. The Chief Commissioner of Central Tax, Ahnmedabad Zone.

2. The Commissioner of Central Tax, Ahmedabad -North.

3. The Additional Commissioner, Central Tax (System), Ahmedabad-
North.

4. The Asstt./Deputy Commissioner, CGST Division-VIIl, Ahmedabad -
North.
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